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SPEECH, &c. 


My LokrDs, 


Am to accompany what I have to trouble ; 
L your lordſhips with, this day, with many 

apologies, from a long reſearch into the right 
of your lordſhips juriſdictive power; I am but 
too well apprized of the labour and difficulty 
of the enquiry, and am ſenſible of my pre- 
| ſumption in troubling you with my thoughts | 
on a ſubject of ſuch difficulty. 


Doubts, however, having been lately 
thrown out, founded upon antient errors and 
miſtakes, it will be neceſſary, to trace this 
ſubject, to enter into the hiſtory of our juriſ- 
dictive power from its origin, from the ear- 
lieſt periods of the hiſtory of this country. 


3 ; My Lords, one, and only one, merit I 
ſhall claim, that I ſhall advance nothing that 


mel. 
is not ſupported by evidence, by authentic 
materials, by the records of parliamentary 
proceedings both here and in another country. 


I I ſhall labour only to be explicit and fatis- 
factory in a detail of facts, and depend only 
upon truth, which ſeldom wears and never 
wants ornament. | 3 


As the whole of this is ſubject is not collected 
N in any publication that I have ever heard of, 
it will not be, I hope, diſpleaſing to your 
Lordſhips to have i it collected in one point 08" * 
view. IfI ſhould omit any tranſaction relating 
to this ſubject, it will be ſupplied, T hope, 
by other Lords of greater ability, and more 
knowledge in parliamentary ED than 
I can preſume. to Paſs 5 | 


Ny Lards, i in the early ages of this country, 
and of her firſt connections with England, 
it is acknowledged, that, in conſequence of 
the voluntary ſubmiſſion of the Iriſh to king 
. 10 he 1 them the laws and li- 

., Jade i 5 erden 


131 
berties of England, and added afterwards a 
rule for parliamentary government, in the 
fame individual form and terms with that of 
England, in which record it is ſaid, That 
« cauſes of property are to be examined and 
* corrected in full 8 and no 0 Where 
* * elſe. OS 


My Lords, this was renewed by his ſuceef - 
for; and it was provided, as before, that all 
laws andcuſtoms, enjoyed in England, ſhould 
be likewiſe enjoyed in Ireland, of which the 
jadicature in parliament was one of the moſt 
eminent. And it appears that Henry III. 
rene wed this charter at Glouceſter, ordaining 
that their conſtitution ſhould be preſerved 
entire upon the Engliſh plan, as his father 
king John had decreed when he was laſt in 
Ireland, and that all writs and matters of law 
| ſhould have their courſe in Ireland | in like 
manner as in England. 


My "EY in ks times, appeals were 
ſometimes made from the court of King's- 
bench in Ireland to the court of King's. 
r © 


14 1 
bench in England, becauſe the king, who was 


common judge of both nations, preſided in 


that court, and ſometimes the judges of Eng · 


land were conſulted, in certain difficult points 


of law, from a want of men fully inſtructed in 


the conſtitution here during its infancy ; but 


ſtill there does not appear to be any pretence, 


all that time, that this was done de jure, or 
that any appeal then lay to any court without 


the kingdom, till at length, in the reign of 
Edward III. the Engliſn began to aim at ex- 


tending their juriſdiction, and pretended that 


the ancient appeals to the kings in England 


implied a ſuperiority in the Engliſh nation 
over the Iriſh, arguing, a fortiori, that, if ap- 
peals were made to the inferior courts in Eng- 
land, they might of conſequence be made to 
the ſupremecourtof all, the Britiſh parliament; 
and under theſe pretences, it ſeems they had 
actually taken cognizance of ſome judicial 
matters relating to Ireland. My Lords, upon 
this a remonſtrance was made from the com. 
mons of Ireland in the twenty - ſixth of Edward 


III. I ſhall, my Lords, dwell upon and 
ſpecify this tranſaction, becauſe. J conceive 
the 


[5] | 
the judicature of this houſe to depend upon 
that charter; the remonſtrance ſet forth, That 
they had long endured intolerable oppreſſion 
and injuſtice from men of authority in this 
kingdom, who, abuſing their power, diſpoſ- 
ſeſſed them of their eſtates, and, under pretence 
that there was no appeal to the parliament of 
Ireland, ſupported themſelves with impunity 
in this violence, reducing multitudes to the 
greateſt poverty and extreme diſtreſs, unable, 
from the great charge and hazard in proſecu- 
ting their rights abroad, to carry their 
appeals toEngland : wherefore they beſought 
the king to remedy this abuſe, and maintain 
the privilege of their violated conſtitution ; in 
conſequence of which, my Lords, the king, 
by ordinance of the forty-ninth of his reign, 
decreed, That, whereas it appeared an into- 
lerable grievance, that his people of that na- 
tion ſhould be thus oppreſſed, without a re- 
medy, and that he was bound, by the nature 
of his ſupreme office, to ſee juſtice done to 
all his ſubjects, for the future juſtice ſhould 
be done to them according to the known cuſ- 
toms and laws of both kingdoms, and all ap- 
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1 6 1 
peals and proceedings upon errors of judge- 
ments, in the inferior courts of that realm, 


| ſhould be made and carried on in the eat 
ment of this kingdom yy. 


And, my lords, if any thing was wanting 
to corroborate theſe ordinances and charters 


from the Crown, it was ſupplied by a decree 
of Richard II. in the ſeventeenth year of his 
reign, when all the liberties and immunities | 
of this kingdom were again confirmed, among 


which the judicature of the Iriſh * 


was included. 


It does not appear, my lords, that the ju- 
dicature of our parliament was moleſted till 
the eighth of Henry VI. but it is recorded by 


Mr. Prynn, in his animadverſions on the 


fourth Inſtitute, that at that time the 


prior of Lanthony in Wales having brought 


an action againſt the Iriſh prior of Mullingar, 
for the arrear of an annuity, in the common 
pleas, judgement was given againſt the prior 
of Mullingar, who thence brought a writ of 
error into the king's-bench of Ireland, where 


9 
5 


the judgement was affirmed; ; the prior of 
Mullingar 


L270 
Mullingar appealed again to the parliament 
of Ireland, which parliament reverſed both 
the former judgements z whereupon the prior 
of Lanthony removed the cauſe into the king's 
bench in England, but that court refuſed to 
be concerned in it, as having no power over 
what had paſſed in the parliament of Ireland 
after which the prior of Lanthony appealed 
in the eighth of Henry VI. to the parliament 
of England, but neither would they determine 
| thereupon ; thereby declaring, that they had 
no pretenſions to interfere. in 150 ann. 5 
of this nation, | 


This — of appeals wie 8 to 
England, ſcems to have gained ſome ground 
at this time, ſo as to become an object of the 
attention of the legiſlature, for, by gad of 
Henry VI. ch. 3. it is enacted, that if any do 
appeal, in hope to be ſent to England, the 
matter of appeal ſhall be declared before the 
governor of this land and the king's council; 
and, if the matter does not touch the king's 
perſon, the ſaid governor ſhall ſend the ſaid 
: or © to the king - bench chere, to be deter- 
mined, 


1 

mined, as if it were an appeal of robbery; 
and, if the ſaid appeal be not found to be true, 
the appellant ſhall pay to the appellee his 
damages, taxed by the inqueſt, and twenty 
pounds, and over, and one hundred ſhillings 
to the king for his fine, ſaving the N $ 
. | 


This at would not be ſufficient! y clear 
and explicit, were it not for the comment of 
your lordſhips anceſtors, in the year 1703, 
when they founded their reſolutions upon it, 
_ declaring thoſe, who appealed from the judge- 
ment of this houſe and to a foreign juriſdic- 
tion, enemies to their country. 


By the the 5th Henry VIII. this mat- 
ter was farther guarded, and proviſion was 
made againſt theſe appeals, in matters deter- 
minable here, and they were obliged to find 

| ſurety in the chancery, if the cauſe of ap- 

peal was found not to be true, to ſatisfy 
the defendant for his coſts, _—— and ex- 
pences. 


Theſe 
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L014 
Theſe acts ſeem to accord with the ſtatute 
of abſentees, which made a forfeiture of land 


the conſequence of non-reſidence, that they 


might have no cauſe for abſence, that the 
people might have every advantage in this 
country, and that juſtice might be domeſtica- 


ted i in their native land. 


And the Engliſh pen themſelves de- 
clared in favour of theſe rights, as appears 
in the year-books, in the 2d of Richard 
III. when a queſtion ariſing about certain bales 


of wool, exported by a merchant of Water= 
ford, which the treaſury of Calais had ſeized 
in that port, the judges of England, occa- 
ſionally pronounced that Ireland was not to 


be bound by Engliſh ſtatutes, becauſe they 


had no repreſentatives in the Engliſh parlia- 


ment ; but that they had a parliament of their 
own, in which they made and amended laws, 


and that they had all manner of courts, with 
the lame prerogatives as in England, 


From this time forward, the jodicature of 
this houſe ſtood unmoleſted for ages, till the 


middle of the reign of Charles II. I find only 


10 J 
one inſtance, my lords, in the Journals of the 
lords of England, for an application of this 
ſort; and the entry which was made, and the 
difficulty of enforcing their order, plainly 
ſhews, that it was a novel, unprecedented, 
practice: the entry, my lords, is as follows, 
in 1621. 


« Whereas one Stafford, anIriſhman, has 
brought his writ of error in this houſe, about 
& certain lands in the county of Wexford, in 
Ireland, the lord chief juſtice moved to 
„know the pleaſure of this houſe, whether 
« the writ, in that caſe to be awarded, 
* ſhould be directed to the ſheriff of Middle- 
« ſex, or to the ſheriff of the county in Ire- 
<« land, where the lands lay; and it was or- 
e dered, that the writ, in this caſe to be 
« awarded, ſhall be directed to the chief juſ- 
« tice of the king's-bench in Ireland, to order 
„ the ſheriff of the county of Wexford, in 
_ < Ireland, to warn the party defendant to 
appear before this houſe on a day ap 
pointed to hear errors,” 


u 3- 

My lords, you will find the rules for pro- 
ceedings, in appeals and writs of error, in 
your Journals, in 1642 and 1662, and a re- 

. gular courſe of upwards of forty applications 
* 272 period, till the year 1777. 5 


= Mt al the long interval of our 
| parliament, for twenty-ſix years, there were 
fix precedents of appeals from this country to 
the lords of Gee 


The firſt, that occurs in the Journals of the 
lords of England, was, in a caſe between Sir 
Robert Nugert and colonel Talbot, the fa- 
mous duke of Tyrconnel; it was in the year 
1670, and I ſhall beg leave to ſay a word 
upon the particulars of that caſe, 


Colonel Talbot had _ an active folicitor 
for the Roman Catholics in the court of 
claims, and had obtained a bond of 40007. 
from Sir Robert Nugent, provided he pro- 
cured him his eſtate in the court of claims; 
but, his own innocence being clear, he ob- 
tained it without the intervention of colonel 

C 2 Talbot, 
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„ 
Talbot, who, notwithſtanding, ſued him , 


upon the penalty, in the court of | chancery 
in Ireland; from their determination Nugent 
appealed to the lords of England, but their 
conduct ſhews, that they were not deſirous 
of interfering in the juriſdiction of this coun- 
try; for the cauſe, however flagrant, was 
_ diſmiſſed, and a bill of review was ordered 
to be had in the chancery of Ireland, 


My lords, as I have before obſerved, in the 
long interval of twenty-ſix years, in our par- 
liaments, there are only ſix precedents, which 
occur, of appeals from this country to the 
houſe of lords of England, till the two juriſ- 
dictions interfered in the famous caſe of the 
biſhop of Derry, in the latter days of king 
William. 8 e 


My lords, the validity of appeals to this 
houſe was never queſtioned till the year 1698. 


But, previous to that period, an appeal 
having been brought before the houſe of lords 
of England, by the governor and ſociety or 
the Londonderry plantation, againſt a judge- 


1 


E 
ment, which had been given by this houſe | in 
favour of the biſhop of Derry, though no 


objection had been previouſly pleaded, by the 
parties, to our juriſdiction, the houſe of lords 


of England thought proper to declare, that 
the proceedings before this houſe were before 
an incompetent judicature, and that the chan- 


cery here ought to proceed as if no ſuch appeal 
had been made to the lords of Ireland; a com- 
2 poſition, however, taking place between the 
parties, this houſe was not under a neceſſity 
of enforcing their own order: the reaſonings 
of the council upon our juriſdiction are repor- 
ted in the caſe of the biſhop of Derry, in Sir 
Bartholomew Shower's reports, though the ar- 
gument in our favour ſeems to be imperfe& 


and mutilated. 


As this caſe of the biſhop of Derry, i in 1 698, 
was the firſt in which the juriſdictive power 
of this houſe was called in queſtion, your 

lorſhips will, no doubt, be curious to know 


upon what plauſible plea that opinion was 
founded, 


It 
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[14 ] 


It was, perhaps, one of the moſt extraor- 


; _ crotchets that legal ſubtilty ever de- 
5 viſed. 


The reaſoning of the council was, that the 


Iriſh parliament were debarred of their juriſ- 
dictive right by Poyning's law, and that, as 


the conſtitution here was inverted, and no 


legiſlative matter could be taken up here, 
unleſs it originated from the crown, before 


the parliament was convened, by Poyning's 


law, the ſame rule was to take place i in other 
matters, in Judicial caſes. 


This 1560 of reaſoning i is ſo whimſical and 


extraordinary, that I am'compelled to juſtify 
my opinion, by reading to your lordſhips a 
curious paper which I have in my hand, it 
zs a copy of the printed caſe, which was drawn 
up by that great lawyer, Sir B. Shower, in 
the caſe of the biſhop of Derry, which was 


communicated to me by a learned friend of 
mine in another country, and which led 
the houſe of lords of England, in receiving 
an appeal from this houſe. 


| « The 


( 15 } 
<« The ſociety of Londonderry having ap- 
pealed to your lordſhips from the lords of 
Ireland, the appellants do pray that the ſaid 
appeal may be received. 


„ 1ſt, That no appeal or writ of error, as 
is conceived, lies to the houſe of lords in 
Ireland in any caſe; but the errors of the 
courts of law and equity there are to be re- 
formed in England, and the appeal to the 
houſe of lords there is of dangerous conſe- 
quence, and may tend to the hazard of the 
Engliſh conſtitution and government there; 
if the ſame ſhould be allowed by your lord- 
5 ſhips, it will equal the juriſdiction of the 
| lords of parliament in Ireland to that of the 


Engliſh peerage, which was never the deſign 
of Poyning' s law, 


% 2dly, Incaſe the houſeof lords there have 
a power of hearing and examining ſuch ap- 
peals, yet their orders are not final, but ſub- 
jected to re-examination before your lordſhips, 
who are the ſupreme court of judicature, as 
well for that 3 as for this kingdom, as it is 


humbly 


(67 

humbly hoped will appear to every man who 
ſhall impartially, among other reaſons and 
authorities, conſider, 1. The true original 
nature and title of property in Ireland, as 
derived from and under the crown of Eng- 
land. 2. The equality of reaſon for a ſub- 
- ordination in judicature to the judicial power, 
as in the legiſlative to the Jegilative power, 

in Engand. 


4 3dly, The protection which the plantation 
of Ireland always receives from the mother 
country, with the vaſt ſums of money ſhe. 
owes England. The dependency reſulting 
_ thence in all reſpects whatſoever, which, if 

appeals there be final, will be in a great 
meaſure deſtroyed.” 


What reaſoning, what inductions, what a 
defign to miſlead, by a reference to ſomewhat 
chat was not clearly underſtood ! What has 
Poyning's law to ſay to the judicial power of 
this houſe ? Or, in plain Engliſh and common 
ſenſe, what analogy is there between the law 
which regulates the paſſing of bills through 

| - 


1 
the Pre? and the juriſdictive power ? No 
more, my lords, no more analogy, than be- 
| tween the juriſdiction of our parliament and 
the law of gravitation or the dodrine of 
fluxions! 


11 is to be obſerved, my lords, that the 
argument of the council on our ſide, in the 
caſe of the biſhop of Derry, in Shower's re- 
ports, is purpoſely blanked and mutilated. 


My lords, it would be neceſſary for me to 
mention the great caſe of Sherlock and Anneſly 
in the year 1717, when this houſe was ſuſpend- 

ed from its juriſdiction; but the noble repre- 
ſentation of your lordſhips anceſtors, and the 
detail of the merits of the caſe contained in 

it, will ſave your lordſhips and me much trou- 
ble. 1 cannot ſuppoſe your lordſhips to be 
unapprized of this important tranſaction, 
which is alſo detailed in the ſtate-trials. All 
that I have to ſay upon it is, that the widow 
Sherlock pleaded here in forma pauperis; that, 
upon the face of it, it was a determination in 


favour of the weak againſt the ſtrong and pow- 
D erful, 


[ 8 } 
erful; that the repreſentation which was 
made upon that occafion does eternal honour 
to the great prelate, to archbiſhop King, who 
framed it, and to your lordſhip's anceſtors, 
who unanimouſly concurred in it. 


This repreſentation having been read at your 
table, and being ſo able and ſo concluſive as 
to need no comment, I ſhall proceed to men- 
tion the laſt caſe in which the juriſdiction of 
this houſe was called in queſtion, 


My lords, the laſt caſe, i in which the Jurif- 
diction of this houſe was called in queſtion, 


was that of the earl of Meath, and Cecilia, 


counteſs of Meath, his wife. In 1692 an 
appeal was brought to this houſe, from the 
chancery of the county palatine of Tipperary, 
by lord Meath, againſt a decree given in that 
court in favour of lord Dudley and Ward ; 
to this appeal lord Dudley pleaded his peerage 
as a peer of Great Britain; but this plea was 

cover- ruled, as no privilege can obtain againſt 

an appeal, for that would be a total bar to 
the 9 as it can only be heard in A 
. — ſeſſion 


1 

ſeMor. of arliament; and judgement was given 
in favour of lord Meath, after a long proceſs, 
which laſted till 1695, and the ſheriff was 
ordered to give him poſſeſſion of the lands ac- 
cotdingly. During the interval of parliament, 
lord Dudley appealed from the determination 
of this houſe to the lords of England, who pro- 
nounced that the proceedings here were corum 
non judice, before an incompetent judicature, 
and ordered the chancellor of that court to 
enforce their decree in favour of lord Dudley, 
When your lordſhips anceſtors met in 1703, 
after an intermiſſion of parliament for four 
years, upon the petition of lord Meath, they 
enforced their order with great ſpirit, and 
came to ſeveral reſolutions vindicating their 
Juriſdiction : poſſeſſion was awarded to lord 
Meath, and the family had poſſeſſion of the 

lands in queſtion for upwatds of thirty years 
but, in the year 1736, upon a petition to 
the lords of England, they reſumed this mat- 
ter again; a report was made of the whole 
, Proceedings, an order was ſent over to the 
the chancellor Windham; to give poſſeſſion 
5 D 2 1 
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of the lands to the repreſentative of lord Dud- 
ley, as the court and county palatine of Tip- 


8 perary were extinguiſhed by the attainder of 


that illuſtrious family, who were an honour 


to this country, the duke of Ormond. The 
whole proceedings upon this affair, the letters 
that paſſed between lord Talbot and the chan- 


cellor Windham, are inſerted at length in the 
Journals of the lords of England. My lords, 


I cannot help obſerving here, that the author 
of a late pamphlet is wrong in his obſerva- 


tion,' that the lord Meath's repreſentatives 


held the land under an order of your lordſhips 
_ anceſtors, for that order was laid aſide by 
the laſdeterminationof the lordsof England. 


From this plain ſtate of facts, your lordſhi ps 
ſee that no right was ever better founded nor 


better aſcertained than the juriſdiction of this 
houſe; che whole number of appeals, that ap- 
pear on your Journals from 1642 to 1717, 


amounts to An 


I ſhall now beg leave to contraſt ſo founded 
and ſo proved a right with thedeclaratory law, 


5 the 6th of George 3 which I hal read as a 
* of 1 ſpeech “. Y 


To 
»An * for better ſecuring the dependency of the 
kingdom of Ireland upon the crown of Great Britain: 
| « Whereas the houſe of lords of Ireland have of late, 
againſt law, aſſumed to themſelves a power and juriſ- 
_ dition to examine, correct, and amend, the judgements 
and decrees of the courts of juſtice in the kingdom of 
Ireland; therefore, for the better ſecuring of the de- 
pendency of Ireland upon the imperial crown of Great 


Britain, may it pleaſe your moſt excellent majeſty, that 
it may be declared, and be it declared by the king's 


moſt excellent majeſty, by and with the advice and 


conſent of the lords ſpiritual and temporal, and com- 
mons, in this preſent parliament aſſembled, and by the 
| authority of the ſame, that the ſaid kingdom of Ireland 
| hath been, is, and of right ought to be, ſubordinate 
unto, and dependent upon, the imperial crown of Great 
Britain, as being inſeparably united and annexed there- 
unto; and the king's majeſty, by and with the advice and 
conſent of the lords ſpiritual and temporal, and com- 
mons, of Great Britain, in parliament aſſembled, had, 
hath, and of right ought to have, full power and 
authority to make laws and ſtatutes of ſufficient force 
and validity to bind the kingdom and people of Ireland. 
And be it farther declared and enacted, by the au- 
bhority aforeſaid, that the houſe of lors of Ireland have 
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involve no leſs than the complete inveſtigation 


„ 
Io the words, of late, and againſt Jaw, 
your lordſhips cannot be inattentive ; theſe 


words ſurely are ſtrangely applied to the char- 


tered right of this houſe, to the cuſtom and 


long tide of precedents for three centuries ; 


never ſure was ſuch an unparalleled act of in- 
Juſtice, never was the omnipotence of parlia- 
ment ſo extended, not only over right and 


Juſtice, but over truth itſelf z an omnipotence, 


greater than that of the ſupreme Being him- 


ſelf; for he can do no wrong: but this act 


decided that the Britiſh parliament, ſwayed 


by the luſt of power, could do mp wrong 
and eredpen injuſtice. 2 


Jam to apologize for lang dwelt fo long 
upon this ſubject; a ſubject ſo arduous as to 


aff: 


not, nor of right ought to have, any juriſdiction to 
jadge of, affirm, or reverſe, any judgement, ſentence, 


or decree, given or made within any court within the 
ſaid kingdom ; and that all proceedings before the ſaid 
houſe of lords, upon any ſuch judgement, ſentence, or 
decree, are, and are hereby declared to be, utterly null 
and void to all intents and purpoſes whatſoever.” 


1 
of the Journals of the two houſes of lords in 
both OE * 11 


My ond; I am well aware that ther are 
various opinions in this country about right 
and expedience: thoſe, who think the right of 
juriſdiction veſted clearly in your lordſhips in 
the laſt reſort, think that juſtice will be more 
 Impartially adminiſtered by a final reference 
to a foreign tribunal, as it has been under the 
compulſion of the declaratory law; I know 
prejudices are entertained againſt the incom- 


petence of this houſe to decide upon legal 
matters in the dernier reſort, 


In this variety of opinion, let the public 
voice decide; do not preſume to pronounce 
mine upon ſuch a queſtion, I am inelined to 
believe, that there was an appeal allowed, by 
te conſtitution, to the king in his parliament 
of Great Britain; I remember to have ſeen 
an inſtance recorded of it in the rolls of par- 

lament in the 22d year of Edward I. If that 
de the caſe, it is left to the public choice; 
but there is no reaſon we ſhould be deprived 
5 1 
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of our franchiſe, of our inalienable privilege, 


nor this country of the advantage of a domeſ- 


tic tribunal, agreeable to the charter of the 
third Edward, of the maxim of the founder 


of the conſtitution of Alfred, that juſtice 
ſhould be Wenn home to every man's door. 


| Thoſe, my lords, who think that the lords 


of England decide upon legal matters, are 


much deceived : formally, indeed, they do, 
but, in fact, preſcribed and dictated to, in 


theſe matters, by the ſages of the law. 


So will it alſo be here; whenever our jurif- 


diction ſhall revive, the adminiſtration of juſ- 


tice, in the laſt reſort, will be by the * 


and ſages of the Iriſh law. 


Conſtituted as they are at nfs, every 
reqned is due to them from their country. 
Why ſhould the Iriſh bar be deprived of its 


emoluments, of its credit, of its honour ? If, 
in ruder and more uninformed times, juſtice 
Was adminiſtered i in this country without com- 
plaint in this houſe, why ſhould the courſe 
be altered in a more ſcientific and enlightened : 
period ? 


My 


„„ 

My lords, I have lately heard ſome doubts 
thrown out, that this houſe had never any 
cognizance of writs of error, though they had 
of appeals; and that the conſtant practice was, 


to remove them to the king's bench in Eng- 
; land I ſhall therefore beg leave to ſay a word 


on that ſubject, and to dwell particularly on 


che precedents of writs of error in our J our- 
nals. 


There are four „ of writs of error 

ia this houſe before theReſtoration; and in the 
year 1662, the mode of proceeding upon 
them was ſettled. by the *. entry in 
your Jopraals, 5 


. eden that the lord Se 
chief juſtice of the king's bench, declared, 
e that he was commended by writ of error, 
to bring in a record of a judgement between 
% Robert Park, Eſq. plaintiff, and Kean 
„ O'Hara, and Uxor, defendants; and that, 
according to cuſtom, the original ought 
« to be returned to ſaid court, having firſt 
compared a tranſeript therewith which 
| | E - CE... « rule 


* 


16 J 
2 rule was accordingly obſerved and the tran- 
* ſcript ordered to be read the firſt my of 
«© next ſitting.” | 4 5 


My lords, in conſequence of five records 
which were brought in by the chief juſtice here, 
in 1710, a committee was appointed to con- 
ſider the mode of proceeding, and the fore- 


going precedent was reported a as the rule of 
proceeding. 


This mode of proceeding ne till the 
ſuſpenſion of our juriſdicton in 1717, during 
which period there are many precedents of 
writs of error in this houſe. 


It is neceſſary to mention, that the ſtanding 
orders are framed, with regard, not only to 
appeals, but to writs of error, on the ſame 
plan of thoſe in the houſe of lords of England, 
and that an act of parliament paſſed in the 6th 
year of George I. for the limitation of writs 
of error; ſo that writs of error have been de- 
termined upon in this houſe grounded on an- 
cient practice, regulated by the ſtanding or- 
ders, warranted and countenanced by the law 
of the land. 
In 


4 27 1 
In a variety of matter, it elapſed my 
memory, to mention how materially the 
rights of patliament at large, of the houſe of 
commons, were intereſted in our juriſdiction; 
in one branch of it, I mean; ſeldom, I hope, 


to be exerted; the right of impeachment: for, 


if this houſe is no court of juſtice, that privi- 
lege alſo falls to the ground. Two inſtances of 
this I remember to have heard of in the Jour- 
nals of the houſe of commons, in the caſe of 
the chancellor, Sir Richard Bolton, and Sir 
| George Ratcliffe, before the great rebellion ; 
the other in later times, in the caſe of the 
lord chancellor Porter: in the firſt of theſe, 
a doubt having been ſtarted about our crimi- 
nal jutiſdiction, the houſe of commons ſet 
forth, in an ample manner, and aſſerted their 
own and our right to parliamentary impeach- 
3 N 


But ſhall I, my lords, remember antient, 
and forget recent, merit ? ſhall I think of an 
old vindication of our rights, and forget the 
ſplendid example of yeſterday ? No, my lords, 
the gentlemen, to whom the preſent glorious 
: E. 2 ſyſtem 


1 7] 
ſyſtem of our emancipation is due, deidnads 
a tribute from the nobility, as well as the peo- 
ple, of this country, to crown and conſum- 
mate his well-raiſed praiſe he did not for- 
get, that the rights of parliament and its in- 
dependence, was wounded through our ſides; 
I am happy to repeat the public opinion with- 
in theſe walls; no man ſure ever deſerved bet- 
ter of his country; and, if the Roman people 
to a man roſe up in the theatre to do honour to 
the poet, the reſtorer of induſtry, and of agri- 
culture, the ſame eulogy is due to the aſſerter 
and effectual vindicator of the freedom of his 
country; claſſical language and claſſical allu- 
ſions are not miſplaced here; the powers and 


eloquence exerted were equal to the cauſe that 
he pleaded. 


Nec dignius unquam majeſtas meminit 

ſeſe Romana locutam. 

My lords, I am to apologize for this di- 
greſſion, I ſhall revert now, and ſay a con- 
cluſive word on the great ſubject which is, 
at preſent, the object of your lordſhips con- 
templation. 
Admitting, 


1 29 ] | 
Admitting, my lords, for a moment, and 
for the ſake of argument, that we had been 
bound by the laws of England, when expreſs- 
Iy named, yet were we never bound by this 
law); becauſe the recital is erroneous, becauſe 
it is built upon miſconception, becauſe it 1s 
unwarrantable in its concluſion, becauſe it 
aſſerts the thing that is not; for, my lords, 
nothing is more clear than this, than that all 
the precedents, which I have cited to your 
lordſhips, from the charter of the third Ed- 

ward to the year 1717, are fabulous and le- 
| gendary, or that the recital in the declaratory 
law is fallacious; both of them cannot be 
true, they cannot both conſiſt and agree to- 
gether. | 


My lords, what are the words of the decla- 
ratory law, of late, and againſt law? What! is 

that practice againſt law, which has obtained 
under the charter of the third Edward? is that 
a late practice which has obtained for n. 
of four hundred years? 


My 


„ 
My lords, I am to apologize for entering 
ſo deep into this arduous ſubject, 1 know well 
to whom [I have the honour to addreſs myſelf, 
I know well that I ſpeak under the criticiſm, 
animadverſion, and correction, of the ſages of 
the law. 


io I have not ſpoke equal to the ſubjeck, 
I have ſpoke to the beſt of my abilities, bur, 
what is more, to the beſt of my intentions. 


To promote the credit and advantage of 
the aſſembly I belong to has early been the 
object of a laborious life; I began with that 
purſuit from my firſt entrance into this aſſem- 
bly, I ſhall terminate my days with the ſame 
wiſh. Whether or not my labours deſerve to 
' dwell for a moment in the attention of the 
preſent, or in the recollection of the future, race, 
is more that I call tell, but this I know, that 
it is mine, and the duty of every man, in my 
ſituation, to endeavour, at leaſt, to deſerve 
that they ſhould; I will not ſay, by genius 
and ability, by the gifts of great powers and 
| traaſcendent eloquence, but by labour, by 
8 induſtry, 


1 * 1 
induſtry, by early indefatigable acts 


do the privileges of the aſſembly to which I 


have the honour to belong, to the birthrights 
of the peerage, to the independence of our 
parliament, to the public voice, which pro- 
nounces that it muſt be free, to the ſecurity 
of the commercial advantages we have recent- 
ly obtained, to the laſting peace and conſti- 
tutional ſecurity of this country. 


My lords, beg a thouſand os for 
treſpaſſing ſo long upon your patience, I turn 
my eyes to the clock with regret, when it re- 
minds me how long I have intruded upon your 
time, the patronage of your lordſhips to my 
early, premature exertions, which accompany 


me to a maturer day; the politeneſs and at- 


tention which this houſe always honours me 
with upon this, and every other, occaſion, are 


my beſt defence, my only apotogy and vindi- 
cation. 
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7 following i is Th 5 of the 14005 Company 


© and the Biſhop of Derry, which is alluded % 
11 ' the  Foregoing ſpeech. 


11018 144 


ä 0th ba tr 
0 The caſe of the ſociety of . and 
aſſiſtants of the new plantation of Ulſter, 
in Ireland, appellants; nn 
lord biſhop of Derry. | 


The ſaid ſociety, who are a corporation, 
made out of the twelve companies of London, 
being ſeized, inter alia, of the hill on which 
the city of Derry is built, and four thouſand 
acres of land adjoining, by ſeveral leaſes from 
the committee of England, which were made 


in conſideration of great charges in building 


the ſaid city of Detry and ſeveral other for- 
treſſes thereabouts, and planting and peo; 
pling thoſe parts with proteſtant tradeſmen, 
artificers, and huſbandmen, to the great ſe - 
curity and advantage of that kingdom and 
the reformed religion there; the ſaid ſociety 
did aſſign and ſet out to the ſaid city, ſoon after 
its being built, about fifteen hundred acres, 

qt „„ paart 
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partof land, to de held under the ſame ſociety, 
at ſome ſmall rent or acknowledgement for 
1 the ſupport of the magiſtracy thereof; they 
having little elſe for that purpoſe; which that 
city has all along enjoyed accordingly, and 
the ſociety have been ſtill known to be the 
proprietors thereof, and. were found to be ſo 
by the public ſurvey in Ireland, commonly 
called the civil ſurvey, in the year 2654, as 
thereby appears, and they have always paid 
and do till pay, the king's rent for the ſame 
to this day, and by ſeveral entries in the com- 
won- council books in the city of London, | 
4 from the firſt building of Londonderry, about 
the year 1610; the ſociety's title to theſe lands 
and the grant and tenure of the ſame. from 
and under them, as aforeſaid, is manifeſt; 
and, by depoſitions taken in this caſe, by very 
antient witneſſes there reſident, does appear; 
yet, notwithſtanding all this, and although by 
the grand inquiſition which was taken at Derry, 
in Ireland, about eccleſiaſtical land belonging 
to the crown, theſe lands were not found to 
be biſhops lands, and to be part of the lands 
eſcheated from the crown, yet the. preſent 
biſnop 


N 


38 ] 
bins of Derry hath now lately ſet up a claim 5 
to thoſe lands as belonging to the ſee 3 and 
that either as a part of the antient poſſeſſions 
belonging thereto, which is contrary to the 
faid inquifition, or by colour of ſome grant 
from Charles I. to biſhop Bramhall, his pre- 
deceſſor, which will appear to be void and 
paſs for nothing; the ſaid ſociety being then, 


and long before, actually ſeized by their let- 


ters patent, which letters patent were obtained 
upon ſome private contrivance or compact 
between the ſaid biſhop and thecityof Derry, 
who were the tenants of thoſe lands to the ſaid 
ſociety without the knowledge and in preju- 
dice of the faid ſociety, there being by the 


ſaid” grant gol. 105. per ann. reſerved to the 
aid city for ever and out of the faid lands: 


and farther it it pretended, in behalf of the ſaid 
Preſent biſhop of Derry, that the ſaid biſhop 
Bramhall had made a leaſe of thoſe lands to 
the city of Derry, for a long term of years, 
which, as it is confeſſed, did expire in 1694, 
and that the ſaid city had paid a rent thereupon 
and conſequently that he had a poſſeſſion; = 
al which the ſaid ſociety heard nothing, till 
F 2 the 


1 36 } | 
the year 1692, and then, being informed that 
ſuch letters patent and leaſe were pretended to 
be in prejudice of their inheritance, and that 
the now biſhop was ſetting up a claim to the 
premiſes aforeſaid, they ordered their general 
agent to ſecure and continue their poſſeſſion 
of the Laid lands, which they conceived they 
{kill had, and were juſtly. intitled to, and he 
accordingly: did it in July, 1694. Then the 
ſaid biſhop, in October, 1694, brought his 
bill in chancery in Ireland, without alleging 
of any grant to bimop Bramhall in order to 
| be reſtored to, and quieted in the ſaid ſuppoſed 
poſſeſſion z, and many perſons, parties —— 
dill, who anſwered the ſame; yet none of them 
could ſay, that the ſaid lands were belonging 


to the ſee, or that they knew of his right; 
and on the hearing there was no proof of any 


kind of title or ſeizing, but only that ſome of 
the defendants had confeſſed, in their anſwers, 
that biſhop Bramhall had made ſuch a leaſe, 
as aforeſaid, to the city of Derry, and that a 
rent, or yearly ſum had been paid on that ac- 
count to the biſhop of Perry, from 1662 to 
3694, but no | aQual e of any biſhop on 
„„ He... 


t 2 1 . 
ET ſaid. lands, at any time, did at all appear; but 
the city of Londonderry had continued always 
in the poſſeſſion as under their firſt title from 


the ſociety, though they had paid ſuch rent to 
the biſhop of late, merely as as being con- 
cluded at law, by taking the ſaid leaſe to avoid 
ſuch payment, which leaſe could paſs no inte- 
reſt or poſſeſſion, the biſhop having none that 
made it, and at moſt it would only work by 

eſtoppel between the parties during the leaſe 
and no longer; and, being 8 all 4 55 
tence on: — account wm ww" 


The lord ee on ai the cauſe 
onlered.! an iſſue at law, to try whether the 
ſaid biſhop, or any of his predeceſſors, had 
eyer any, or what, poſſeſſion of ſaid lands, ot 
to that effect, and from that interlocutory or- 
der, before any trial or decree, the biſhop 
appealed to the houſe of lords in Ireland, who 
ordered that the chancellor's order ſhould be 
reverſed, that the biſhop ſhould be reſtored 
to the lands in queſtion, by an injunction of 

hat houſe; and the ſame was accordingly done 
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ſoon after by the ſheriffs of Londonderry and 


te ſociery turned out of heit poſeſſion. | 


4 __ 2 17 , * * „ ; 


if he 00 ith therefore app: to 
your lordſhips from thence, and the appellants 


do pray that he ſaid Werren 3 1 e 1 


37 1a 2d 09; 
1 a, For that | no. | appeal, or writ of * 
as is conceived, lies to the houſe of lords of 
Iręland in any caſe; but the errars of the courts 
of. law/and, equity there are to be: reformed in 


England, and the appeal to the houſe of lords 
there is of dangerous conſequence, and may 
1 —— 
and government there; if the ſame ſhould be 
allowed by your lordſhips, it will: equal the 


juriſdiction of the lords of parliament in Ire- 
land to that of the Engliſh peerage, which 


Was never _— n of e 8 a 


4 In caſe tha houſe of kieds thee have 1 


a power of hearing and examining ſuch ap- 
peals, yet their orders are not final, but ſub- 
jected to re- examination before your lordſhips, 


who are the lurtemt court of judicature as 
well 


+ + 
well for that as this kingdom, as is humbly 
- hoped will appear to every man who ſhall im- 
partially conſider, _— other. reaſons: and 
authorities ** md. 


N The true original. ind "title of proper- 
ty in Ireland, as derived from and f the 
crown of Eogland. | ; . 


adly, The l of * for. a a ſabordi 
nation in judicature to the judicial power here, 


as in the legiſlature to the legiſlative power 
of F . 


* E EI; .. 22 Bs a4 w# 4 


— 
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And 3dly, The 3 which the plan- 


tation of Ireland always feceives from the 


mother country, with the vaſt ſums of money 
ſne owes to England on that account, and 


dependency reſulting therefrom in all reſpects 
whatſoever, which if appeals there be final, 
will, in a great meaſure, be deſtroyed ; where- 
fore, it is moft humbly prayed that your lord- 
ſhips will receive and examine this appeal, 
and the rather in this caſe, becauſe the order 
of the chancery there was juſt and reaſonable; 
firſt, by a title at law to ſettle the right to 
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the paſſeſſion from the appellapts, to give it 


10 the biſnop who did not appear to have a 
better nor ſo good a right as the appellants 
had: but, leaving the merits of the cauſe to 


your Totdſhips juſt judgement when, the ſame 


mall come to be heard before this. honourable 


| houſe, it is hoped the appeal will be received 
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